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INFORMATION 


| aps. a 


Archibald Murray of Spot, 


HE Earl of Erro having borrowed 1 10000 Merks from the Earl of 


Þ containing a Backtack Premonition and Requiſition, and ingag - 
ed many of his Friends Cautioners for him in the Requiſition, 


whereupon the Earl of Bramfoord was Infeft. 


The Earl of Errol having ſold the Lotdſhip of Errol, which ſtood affect · 


ed with the ſaid Wodſet; The Earl of Kinnwland ſeveral of the ſame Friends 
who were bound in the Requiſition, became obliged to acquire the Right, 
and relieve the Earl of Errol. 


The Earl of Bramfoood having adheted to the Service of King Charles the 
firſt, in oppoſition to the Parliament, he was forefeited in July 1644. 


Sir Thomas Hope offerſe, having been very Serviceable to thePublick,thers- 


was an AQ ofthe Committee of Eſtates, obtained in favours of Sir Alexan- 
der Hope his Son, in December 1644, appointing 2 3000 Merks to be payed 


to him out of the foreſaid Summ due by the Earl of Err), te che Publick, 
by the Earl of Bramſoords Forefeiture. 


Hopetoun KerſesTutor, was very vigilant to proſecute theForefcirure,and 
thereby to make the Donative effectual, and did interpoſe his Intereſt, both 
with the Publick, to recover the Summ by Diligence, and likewayes with 
the Debitors, to make them plyable, that they might make no oppoſition, 

The Summ was ſecured by Infeftment, payable upon Requiſition, which 
required the Caſhkeeper or other Donator to be Infeft, notwithſtanding a 
Decreet is obtained before the Committee of Eſtates againſt the Cautioners, 
bearing production of the WodſetRight, and the CautionersBond,and yet de- 
cerning the Debitors in abſence, without obſerving the contents of the 
Contract of Wodſet there produced, 

This Decreet is dated the 20tb. of May 1645. and of the ſame date, there 
is an Order of the ſame Committee of Eſtates, to Humly the general 
Receiver, ordering him to accept of a Diſcharge of 23000 Merks, adebted 
to Herſe by the foreſaid Act of the Eſtates, and to give a Diſcharge ofthe 

like Summ, as a part of the 110000 Merks, contained in the Decreet a- 
gainſt the Earl of Erro/s Cautioners, to the Effect, that the Debitors decerny 
ed, might pay the Summ for the behoof of Xerſe, and there was the like 
Warrand in Favours of the Earl of Callender of the ſame date. 

In plain Terms, the Forefeiture, if not procured, was at leaſt proſecuted 
by the Earl of Callender and Kerſes Tutor; And the deſign of the Publick 
was, that they getting the Caſhkepers Diſcharge, might diſcharge the Pub- 
lick, and receive the Money from the Debitors, per fetionem brevis manus. 
The Debitors were managed ” be ſo tame as to make no * 
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AGAINST % 


Sir Alexander Hope of Kerſe, - : F 


Bramfoord, . in Anno 1636, he granted a Wodſet of his Eſtate, 


— 
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which might occaſion delay; But they conſidered very well, that Debitors 
of Forefeited perſons paying freely, do always runn a Risk, as wellas theſe 

who are foreward to be Rich hyitheir Calamities: And therefore the Debi- 
tors agreed to pay the Money, notupon the Calhkeepers Diſcharge, but u- 
pon Hopetbuns privat Security, ,, _ . 

It is plain that Hopetoun had not the patience to wait till he had interchang- 
ed Diſcharges with the Caſnkeeper, in the Terms of. the Act of the Committee 
of Eſtates; But he prevailled with the Pebitori to- accept of privat Security, 

which was better to them, than the Publicks Diſcharge of a colluſive Decreet 
in abſence, and they gave Zopetoun Security at Whitſudnay 1645, which was 
within five dayes after that Decreet. . 3 

The eaſter in · Necanber 1645, Hunmby's Diſcharge is procured to the De- 
birors, and in the ycar 1646, Humhy's Diſcharge being reported to the Pub- 
lick, there is a new Diſcharge given by the Committe of Eſtates, of the ſaid 
23000 Merłs to the foreſaids Debitors. oz 

The Debitors Relyed upon none of theſe Securitys from the Publ ick, 
But whatever Secutity was given by Hopetoun at Whitſunday 1645, when he 
got the Debitors Bonds, that was retired; And he granted a new Security on 
the 28 of November 1646, which becauſe it narrates. the whole Matter above 
deduced, and other Citcumſtances is printed for the. Lords better Informati- 
on; And that Bond dot lr fully warrand the two Diſcharges granted by the 
Oaſhkeeper and the Committee of Eſtates, to be effectual both to the Earl 
of Errol and his Cautioners at all hands, and mentions that he had taken the 
Bond in his own name: for his Security, and Relei of the foreſaid Bond of 
warrandice. 3 „„ 

The Earl of Bramfuord had the Fate of other forfeited Men, his Eſtate 
was more in view than his Crime, and ſo ſoon as that was exhauſted hy 
Donatives and uplifted, he. is reſtored in the year .x647. - but with a Conde 
dition & Qualirie that his Debtors, & the lntromettors ſhould' be, Exonoured. 

He did never accept of that Reſtitution, nor would ſubmit to the Qualitie, 
But the Scales altering by the Reſtoration of the Government, there was a 
general Act Reſciſſory, in the Parliament 166, Reſcinding the. Parliaments 
and their Committes, which had forcited the Earl of Bramfoord, and 
declared them to be void and null from the beginning for want of Authority, 
containing a Sa/vo of privat Rights, which will be afterwards mentioned. 

During all this time, the Money uplifted by Hapetoun, lay in his Hands 
as his Counter Security; But after-the Act Reſeiſſory, he compted with 
Herſe his Nevoy for that Summ, and relyed upon his privat Warrandice, as 
the Debitors had upon Zopetouns, and thereby put the Heirs of Bramfoord a 
Step further off. | b 5 e 

The Earl of Bramfoord did alſo obtain a Special Act of Reſtitution, in the 
Parliament 1661, upon the Narrative of his Loyalty and Faithful Service 
to the King, and that His Majeſty conceived himſelf bound in Honour and 
Juſtice, to regaird his Sufferings. FE ow ng 

The Special Act Reſciſſory, having opened a more clear Acceſs of Re. 
courſe againſt the Debitors who had really payed; And they being many. 
and Perſons of Great Intereſt, the Extract was ſtopped till the 1670, and 
then atter Appearance and Debate, both for the Debitors and Intrometters, 

the Act was ordained to be Extracted of the firſt date, notwithſtanding of 
the Defences offered for the Intrometters, Reſerving alwayes to the Intro- 
meteers their Lawful Defences againſt the Effect of the Act Reſciſſory, and 
Execution to follow thereupon, to be diſcuſt by the Judge Ocdinar, but the 
Debitors who had payed were exoneret. Mn 
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Bramfoord being thus Reſtored, there was a Decreet at the Inſtance of his 


Repreſentatives, againſt Xerſe for Repetition of the Reſpective Summs te- 
ceived by his Tutor, with Annualrent, from Whitſunday 1645, till the Mo- 
15 was uplifted by Hopetoun, and likewayes ſince the generall Act Reſciſ- 


+ 


1 8 
Herſe having applyed to the Parliament, pretending to reduce the fore- 
ſaid Decreet, the Matter is remitted to the Seſſion, with power to the Lords 
to reduce upon Iniquity, or any other Ground of Law. 
It is alleadged for Aerſe, the Decreet of the Seſſion is unjuſt, in ſo fatr as 


the Lords had repelled his Defence, that what he had received, he got it 
Bona Fide by Warrand of the Publick, and for payment of a Juſt and Oner- 


ous Debt, Er qui ſuum recipit condictione non tenetur. . 
It was Anſwered, 1 mo, In general, that there is no ſuch Defence propon- 
ed in the Terms now offered in all the Decreet; It is true, in the Debate 


there is a, muttering of an Onerous Cauſe, but neither is it fully or openly 


aſſerted, nor is anequivalent Onerous Cauſe alleadged, but a partial Con- 
 deſcendatice of a Summ of 5000 Merks due to his Father and Others; And 
there is no Right conveying that Summ to him alleadged upon, nor doth 
he in all the Debate found upon Bona Fides, or alleadge upon that Brocard 
of Law, Qui ſuum recipit condictione von tenetur. And the Lords are intreated 
to read the Debate, which is very ſhort, not above a Sheet of paper. And 
whatever the Apprehenſion of the Matter may be now, yet any Man may ſee 


By the Decret, that the Defender had very little Confidence to inſiſt upon 


any Speciality of his Caſe, but faintly reſumed the Grounds that had been 
fully dchared for the Earl of Callender, and repelled; And he never once re- 
That Decreet paſt very unanimouſly in the Seſſion, and the Earl of Cal. 


lender payed a great Summ of Money. upon it, and Ferſe and his Father 


made ſeveral partial payments. without any - rigor of diligence, or in the 
leaſt reclaiming againſt the ſaid decreet of the Lords; And it would conſiſt 


very ill with the honour of the Bench, if a ſolemn Decreet ſhould be now 


called inqueſtion, and reſcinded, unleſs the Grounds were very pregnant, 
and even then there is ſtill a Reflection upon the Bench, if the Deciſion 


' ſhould varie, and no ſmall Encouragement fot furder Applications, for teſ- 


« 4 — 


cinding Decreets in that Method. 


But ſuppoſe the Alledgiance had been proponed, either in ſubſtance or tlie 
Terms now offered, yet Spot. anſwers that the Alledgiance is complex, and 
doth import the following Particulars. xo. Thar Aerſe was an Onerous 
Creditor. 2do. That he intrometted by Warrand of the Authority for the 
time. 37/0, That his Intromiſſion was Bona de.. 

The Alled gianee reſults upon all theſe jointly, ſo that if any of them fail, 
Terſes pretenſions fail with it, and the Juſtice of the Lords ſolemn Decreet 
is eſtabliſhed, and Spor doth contend, that not one ot theſe points will hold 


oo 


good, when they are conſidered. - 
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As to the Onerous Gauſe it is Kerſes Aſſertion, and he muſt prove it, and 


75 7 * 1 


Spor defires to know how he will make it appear. 


It is anſwered, Kerſe pretends not that now after ſo long time, he can pro- 


duce any poſitive Inſtruction of an Onerous Cauſe, but alledges the ſame is 
do be preſumed from the following Evidences. RG 


Imo. Hopetowrs-Bond of Warraudice produced, mentions, that Kerſe was 


There was a ſecond Decreet obtained againſt this Xerſe, as repreſenting 


it, and a Creditor is alwiſe preſumed an Onerous Creditor. 


| do, The Act of the Comittee of Eſtates 1644, is obtained in favours of 
a Pupil, and it is never to bo preſumed that a Pupil who is incapable to ſerve, 
will obtain any Gratification from the public. 

3tio. The onerous Cauſe was never called in queſtion, either in the pro- 
ceſs before rhe Seſsion, or in the debate before the Parliament, but on the con- 
trar is eſtabliſhed by the Decreet, ſeing it is not contradicted. 

It was replyed in general, Mirmanti incumbit Probatio, Terſe pretends he 
was onerous Creditor, and therefore he muſt prove it, and a preſumptive 
Probation can never be ſuſtained, becauſe the weight of his alleadgeance lys 

in chat Speciality which therefore ſhould be orderly inſtructed. 

co. The Courſe of time can affoord no Excuſe, becauſe intrometters 
with forefeited Eſtates, ate nevet favourable at any time, & the only colour 
that can excuſe ſuch Practices is an onerous Cauſe, for a gratuitous Medler in 
ſuch Matters, is alwiſe reckoned in mala fide upon any Turn, & therefore every 
Prudent and Provident Man will preſerye the Inſtruction of that Onerous 
Cauſe, both for an Excuſe in the eyes of the World, and for a Defence 
in Law, and if he can produce no Inſtruction the preſumption lyes againſt 
him, | 

3tio, There is no long Interval of time, for the Bond of Warrandice is in 
the End of the 1646, and the Acts Reſciſſory in January and July, r66i; 
And after the Alteration happened, it was very reaſonable to look after the 
inſtructions of an Onerous Cauſe, conſidering the Current both of the time, 
when the Forefeiture and Reſtitution happened, and tho the ſpecial Act was 

Stopped, yet it was no fit time to throw away his only Ground of Defence. 
4470. In all the Papers that relate to the Affair, either the Bond of War- 
randice, or the Order of the Committee of Eſtates to pay Kerſe, nor in the 
Act 1644, ſo far as it is narrated, or any Veſtige of it extant Is there one 
Circumſtance mentioned to make appear that theDebt was Onerous, albeit. 
all imaginary Induſtty was uſed ro give a colour to the Exaction. | 


And whereas it is alledged. That MHoperowrs Backbond mentions a Debt, 
which is preſumed to be Onerous. 

It is anſwered, The Preſumption is contrair, for the Backbond mentions 
the Debt tobe by an Act of the Eſtates, and an Onerous Creditor would 
never take his Title from an AQ, which is naturally preſumed to be gra- 
tuitous, but it there had been a ttue Debt, the ground of the Act would 


have been expreſt. | 

And as to that Pretenge that the Act was in favours of a Pupil. 

It is anſwered, his Father had been very ſerviceable, and his Friends 
were in Power, and put the Caſe, which is ptobable that his Father 
might have obtained ſome donative from the public, either by meer Gra- 
tuity, or for Sellaries, theſe Grounds might eaſily obtain an Act to a Pupil 
moſt eſpecially when the ſame Act deſtinat the Payment out of a Forefeit · 
ure, tho worſt of Funds, which implyes a new Drudgery to make the Fund 
efteQual, it is eaſie to obtain fuch Qualified Acts, to be payed at the Ex · 
ence of Men who are expoſed to Misfortunes and Sufferings, which is a 
und that no Onerous Creditor will be ſatisfied to look after, Becauſe ſuch 
would expect a betrer Fund. 

And whereas it is furder alledged, That the Onerous Cauſe was not de- 
nyed, but eſtabliſhed by the Decreet. L 

It is anſwered, The Lords are again ent reated to look into that Decreet, 
wherein they will ſee no Onerous Cauſe firmly aſſerted, but once muttered, 


and 


. 


And by the lender Explanation that is made up6n it; it crumbels down to a Bond 
of 5000 Merks, due to Sir Thomes Hope, and Others, without condeſcending om a 
Right to that Bond, either from Sir Thims Hope, or thele Others, or what prepot: 
tion thereof belonged to Sit Thomas ; And when his Procurators afterward mention 
his Debt, they ſhift ro call it an Onetous, but term it a Juſt Debt, and no Man 
will deny that a Gratuity is a Juſt Debt, when once given. 2do. The Relevancy 


1 ot what was alleaaged in the Decreet being repelled, there was no need to queſtion 

the Probation. But 31. If Keyſe was in condition to prove the Onerous Caule 
e then, Why ſhould he not prove it now, for he Quatrels the Juſtice of the Lords 
e Decreet, becaule they repelled his Onerous Cauſe as irteleyant ; And would he now 
. go about to quarrel the lolemn Decreet of the Bench upon Injuſtice, for tepelling 


that Onerous Cauſe, which now he Declines to prove, was it not fit for him to pres 
let ve the [oftruQion of chat alleadgeance, upon which he hoped one day to over: 
8 turn the Sentence. , K 


C 1 And as to the pretence, That the Onetoiis Cauſe was not denyed before the Par? 
n liament. | | TO e 
y | tr is anſwered, The Argument is retorted, for it was not then affcried; as may 
8 ſufficiently appear by the Act i67oOtdaining the ſpecial Ad Reſciſſory to be extrated, 
e - notwithſtanding of the Deſences, & Indemauy, & of the ſalvo in the Act Reſciſſory & 
R ol the Act palt in the 2 & 3 eſſions of the Parliament, & that the exiracting of the AR 
had been long delayed, ſo that the ſaid Act mentioning& repelling the whoſDetences 
| f offered; without ever naming the precended Onerous Caule, it is evident the pre- 
3 tence is lately taken up. And Leftly, The production made by Hoprown to clear him? 
T3 felt, and fix the Debt upon Kerſe, does clear that the Foundation of Kerſes Claime 
e | was not Onerous, for the {aid Decreet bears produRion of a fitted Accompt betwixt 
L 4 Hopetoun and Kerſe, charging Hopesoun with an Article of the Annualrent of the 23000 


\g {| — Merks, from Whiſunday 1645, to Whitſuadey 1646, for which Sumth the Eatl of 
8 Kinnoul and his Cautioner were decerned to make payment to Hwmbie and his Depuis; 
as a part of the Summꝭ addebted to the Eatl of Forth a forefcited perſon, And Hew- 


3 bie was ordered by an Act of the Coramitte of Eſtates, to pay the ſaid Summ to Sir 
1e  Alekander Hope of Kerſe, as due to his Fathet by the Publick, accordiog to the sub- 
28e | Afcrived Accompts ot che tenth and twentieth penny thereof. And in ſatisfaction 
it. wnereol, Vix:the 10th. and 22th, penny, Itanſactions were made with Errol and his 
<, Cantioners, in manner therein expteſt. 6 5 fl 
tr. I bdeie being the very Worde of the Decteet, this fare is clear, That all the true 
— Caule was the 10th: and 20¹b. penny of ſome Intromiſſions with ſome publick Pund. 


: that had been given to Kerſe Father, gc that the Act 1644, did only Rate the 104. and 
ns 2 0b. penny, conform to the publick Accompts to a fixcd Summ, and did allocat the 


= ay ment out of the Forcfciture, lo that there was nothing done, but a ſtating of the 
FT xtent of rhe Gratuity obtained by his Father, and appointing ſuch a Fund, as na 
d | © Onerous Creditor would accept of for payment. 9 3 


Ic was further alleadged for S, That all Nerſer pretences ought to be repelled? 
becauſe of the General Act Reſciflory, which anulls all the Parliaments during the 
Troubles, with all-Forefeitures and JuriſdiQions depending upon them, as being 
without Lawful Authority, by meer Ulurpation. hs 

It is Anſwered, Ime. The general Act Relciſſory was made upon a turn of State; 
which naturally implys no more, but a Reſtitution of all Forefcitures, whereof the 

' Subj-& was extantz But what was conſumed by vertue of Authority for the time, 
could not fall to be Reſtored by the ferela id Ac Reſciflory, whatever be the Natta⸗ 


1641, as well as ſubſequent Parliaments were annulled,notwicſtanding that the King 
' was preſent in perſon at that Parliament, | CE 
" ado, Whatever may be interpreted to be the Import of the AR Reſciflory, yet it 
contains a Salus of privat Rights in the end of it, in theſe Words: And it is hereby 
Declared, that all Acts, Rights, and Securitys, palt in any ct the pretended Meer; 


> ings above wricen, or be Vertue thereof, in favours of any particular perſons, for 
1 their Civil and privat Intereſts, ſuall ſtand Good and Valid to them, till the ſame 
L be taken to Conſideration. Which Salvo ſecutes Kerſe what he reccived, being by 


MWartand ofthe Authority for the time. 3 225 i@ 
zun The tenth Att of Parliament 1662, containes a very ample Indemnity of all 


— — 
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tive ol the Act. And it was alleadged to fortiſſe this pretence, that the Parliament 
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Deeds of Cothihiffin' ot Omitfion, by vertue of any ptocefs or Wartand of the 


ptetetided Parlittnetics, Councils, or Ochets in Authority for the time, wheteot all 


 colicerned wert amply diſcharged and Indemnity'd of all pains and Actions, Civil 
and Uridlindl, excepting al vayes from the ſaid Indemnity, the accompis of all ſuch 


petiotns, who have intrometted with His Majcſtics Revenues, publick Impoſitions, 


\ Exciſe, Fines; Forefaultures, &:, For which they had not Order, Warrand, or 


Affigutnent, for their own private Ute, or have not duely compted. 
Ic is pretended, That the toreſaid AR of Oblivion, containing only an Exception 


ol what piBlick Mony was intrometted with, without Order or Affignment, exeeptio 
fi- mur rium in non excptit 3 And Kiſer intromiſſion being by vertue of an Alſignz 
ment tor privat Ute, he is in the Rule, and not in the Exception. 


It was Replyed, Ins. 4 to the genetal AQ Reſciſſory conſidered in it ſelf, with? 
out the SD, it docs undwettiovabiy import a full Reſtitution. 24s, Neither Salvo 
nor Indemnicy would affootd any Defence to Nerſe. 


% x 


Te AR Reſciffoty reſtinds the Fotefeitute ab initio, yet all the Effects of it, as-is 


evident beyond contradiction, becaule Bramfeerd was foreſeited for his Faithful Ad- 


\herarice to King Charles the firſt, in oppoſit ion to the Parliament; And the preten- 
ded Parlizment did forefeithim When King Charles the ſecond was Reſtored, all 
the AQs ot that Parliament which pronounced the Forefeiture, were Re- 
lIcinded, and declared. Void for want of Authority, ſo that in the conſtruct ion ol 
Law, che Forefeiture is conſidered as pronounced by no Judicature, bur by an uſurp3 
ed Authority. And albcit the 4 Releiſſoty be extended to the Parliament 16471, 
upon the account that it was reckoned that che King was impoſed on in that Parlia- 
ment: Yer that is nothing to the purpoſe, for Bramfoords Forctciture was in the Par: 

- lizrnent 1644; which was not Authorized by the preſence of the King, or his Com- 

; fmi{fioner, zd the Reſcifion of the Parliament 1641, was mainly of che publick 
Laws and Conceſſi ens given by the Crown ; But th- Reſciſion of Subſequent Parlia- 
ments does ſpecially concern perſons forefeit & fined by theſe. preecnded Authorities 


And do Man can think that the 40 Reſciſſoty, after the Reſtitution, could import lelg 


- than a full Reſtitution of perſons forcteited , only for their Adherence to the Authot 


rity then Reſtored. — PR 
And as to the Exception of the 48, it operats nothing for Kerſe, becaule he can? 


- 


a not ſubſume in the Terms of it, That he did intromett by vertue of any Act, Right, 


or Secutit y, for his civil and privat lutereſt; The Committee of Eſtates was indeed 


a vourable endugh io him, and ahimdently bard upon Bremfoord and his Debitors, 


dy his or his Tutors procutement; But yet he outwent the Guide, and did not in- 


tromett by vertue of the As in his favours, but by privat Ttanſaction: with the 
. Debit5rs of Bramfoord, and by his particular influence wich them to anticipat their 


payments, and neither to propone ifieir Legal Defences, nor wait for a Legal Exoner- 
ati on, but to advance their Money upon the confidence of a private Secur uy, which 
appears by the tollowing Evidence. | 


, 0 2 


Fpor will nen at preſent inſiſt upon the Qualifications, to inſtruct that Reeſe and his 


Tutor did influence the publick in their procedure, which he reſerrs till the point of 
Bons Fides be argued, but inliſts preciſely on this Ground, That the Intromiſfion ob. 
tained; was not by vertue of the publick Order, nut in the Terms of it. 

The Wat rand vf the Committee of Eltates was direct to Hambie, ordaining him 
to accept of a Diſcharge of Kerſes Claime, and to deliver a Receipt of the like Summa 
to the Debitors of Bramfeerd, that Nerſe and his Tutor may be in a condition to Nego- 

. tiat the ir on Buſfineſs, and obtain payment *fiGione brevis menus. But Hepetonn had 

no patiente to walk by thele Steps, he went a nearer way to get the Money, for he 
pre vailled with the Debirors, to give him ſecurity at Phisſunday 1645,whch happens 


ed on the 25 of Mey, within five dayes atte r they were decerned, without any Charge, 


ot Legal Compulſion, becaule it is plain the Mattet was tranlacted before, and the 
Decreet was but the Formalicyz' He tmerchanged no Diſcharges with the Caſhkeep. 
et, conform to the 'Wattand, but went directly to the Debtors, and got Money or 
Bonds in his own name at Vhitfundey, and ſo the Money was intrometted with, and 
- remained in his Hand by privatceranſaction, from Vbiiſunday v0 the 19 of Decemee 
ber 1645, years, being the {paceof ſeven Moneths , as does apprat by Hopetouns 
Backbond, mentioning the date of his Inzromiſfion at Mbit ſunday, and the date of 
' Hembies Reccipt puriu ant to the Order of the Committee, to be on the 190b. of De; 
eember chereateer, ſo that the Title of Iatromiſſiqn was not by yeriue of any publick 
9 9 | Act 


Act or rigbt or ſeaurity ; but by a private iuteteſt with and 


dat the ſame ſhall not ſtand good till they be taken to Conſideration, W. d, Arabi: 
faurd Caſe being conſidered and he particularly reſlored, his Reſtitution docs fully, 


: 5 but b a private | : influence upon the parties 
and the intromſſfion being once unwarrantable, no poſteriour colour by inter poſing 
Diſcharges from the publick, can alter the firſt Title of Intromiſſion, or Support, or 
deſend the ſame. AA | „ | 3 FD 

And as to the Indemnity, it operates nothing in this Caſe, 
only a pardon of all Crimes, and a Diicharge of all Intromiſſions had by vertue of 
the Authority tor the time, in to far arany queſtion could be moved by the Publict 
thereanent; Becaule all the publick Revenues intrometted with by the Caſh-keeper, 
being dilpoled of by publick Orders: The greateſt confuſion imaginable would have 
enſucd, if lotromiſhon by publick Warrandshad not ſecured the Intrometters againſt - 
any queſtions to be moyed by the Publick + But the meaning of the Indemnity was 
not to prejudge any private Right, ox to extend the Salvo in the general Act Reſciſe 
lory, fo that unleſs Kerſe can be comprehended in the Salvo, he can never have any 
benefit by the Indemnity. . And ther ore the fortyerGround is repeated , Why hc 
ought not ta have the benefit of the Salo in the general Act Reiciflory. Viz! That 
the Intromiſſion was not conform to, nor be yertue of the Warrand of the Publick, 

Ad. Et ſeparatim, Bramfoordi Heirs obtained a particular Act Reſciſſory in the Par. 
liament 1661, before the Indemnity, and before that AQ was extracted, the Intros 
metters were head before a Committee of Parliament, and they alledged particu- 
larly upon the Indemnity, which was repelled, and the Act Reſciflory ordained to 
be extracted; And can it be thought that the A i Oblivion was intended to pre judge 
any the Party in their Rights arifing either from the general or ſpecial Acts 

EO TRE TEEN 

Spot doth allo ſeparatim found upon the ſpecial Ad Reſaiflery to theſe effefs. 1m; 
That this Forefeitut being particularly nnulled with all Acts, Imerlo 


for the Indemnity was 


* 
* 


uitors,Decreers, 


 Scyrences or other v hatſomevet pronounced by Parliament, eren or Comptes 


of Eſtates, any ways relating thereto, all which ate declared to Have been null from 


the beginning, to the effeR that the Heirs and: Executots' of Bramfeerd might bruike 
and poſſels his hail Eſtate, in the ſame > © older Foteſeſture had-neyer been proz 


ndunced, and now the benefit ol the ſaid AR is craved.:-——* 


| 240. The Salve in the general AR Reſciflory of private R 


ights is qualified} 
an 
c off the Salus in the general Af Reſciſſary. .,. Wh | 
* = anſwered for Kerſe, Ie, The Ipecial-Aﬀ-.18 Sehe Fart; adh. The ſpecial 
AR being ſtopped from the 1661, to the 1670, When ic was obtained, the Debitory 
who payed were ſimply exonered, and the Intromettets obtained a Solvo. to he inſert 
in the Act. ordering the Extract: Via: Reſerving to them all their Defences and 
now the Defender reſumes all the former Groundsto ſuffain his intromiſſion. And. 
J#io. Ic is furger alledged, That the ſpecial: Act not being ex Juſtitla. or per md Juſt 
tice, it imports only a Reſtitution of the Forefeiture, as to what was cxtaht; 
- It was replyed; The ſpecial Act Reſciflory is opponed, which is very ample, re⸗ 
ſeinding the Forefeiture ab initio, To the cffect that the Heirs and Executors of the 
Forefcived Perſon might enjoy his Eſtate, it is not taken off by the Act Salvo, 1m; 
Becauſe the Act Salvo relates only to- Aces paſt, without any calling ot hearing of 
Parties, whereas this ſpecial Act was not expede, till all perſons were fully heard, and 
particularly Intrometters and all their-Defences repelled, Tb: Spot alwile conjoynes 
the ſpecial and general Act together, for the general Act contains a Sah of privat 
Rights, till the ſamen be taken into Conſideration 5 And Brawfoordi. Caſe icing taken 
into Conſideration, by the ſpecial Act his Heirs were reſtorcd to all their Action, 
and the Salus of priyate Rights in the former Act is thereby wholly enervat; do that 
the ſpecial Act is chiefly pled to give him the bentfite of the general Act Reſciflory; 
without the burden of the Salvo therein contained, And conſequently the Act ſalvo jurt, 
can never be pled to derogat ta this ſpecial Act; In ſo far as it is uſed to take off the 
Quality, and ſalve in the general Act Reſciſſory. —— 
24, Whereas it is alledged, That the Warrand. of the ſpecial Act alla 
lerves defences, It is anſwered, The reſervation is qualified in thele "Terms, ; reſe * 
ing the Debitors who have not paycd, and Intrometters their lawfull Defences apainit 


the effect of the act Reſciſſoty, and Execution to follow thereupon to be gilcuſt be 
tore the Judge Ordinary: The 
En 
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The import of that Relervation is not to qualifie the Act Relciſſory in the leaff; 
but only to declate, that albeit perions who are underſtood to be Intrometters and 
compearing, yet the Parliament did not enter into particular Conſideration of the 


Extent, or Inſtcuctions, or Eyidenceg of their Intromiſſions, becauſe the Application 


of the Act was lett to the Judge Ordinary; But all the Defences now offered. Vizi 
Bona fide the Indemnity the ſalvo of the gꝛueral Act, and the long ſtop upon the ſpeci- 
al Act, were then alledged for continuing the Stop upon the ſpecial Act, and were 
repelled, an ſ the ſpecial Act was ordained to be extracted of the firſt date, and with 
all the full legal effects of a ſpecial · Act Reſciſſory upon hearing of patties, but Des 
fences were reſerved tothe Intrometters, anent the effect of the ſpecia! Act, that is, 
either anent the extent of the Infromiſſion or the import ofa Special Act teſciſſory; 
So that if they will plead, that a ſpecial Act Reſciflory upon hearing ol parties, upon 
the particular Grounds now offered, does not import a full Reſtitution in the Terms 


of it, or that the lame does not take off the Qualitie and ſalvo of the general Act re- 


(ciflory, they plead manifeſtly againſt the Tenor, both of the ſpecial and general, for 
the Charger Spot poſitively cantends, that the repelling of all Defences, and ordering 
the Act to be extracted, gives the Act the full force of an Act reiciflory, upon hear» 
ing of patties. and that the reſervation, is only of Defences in the Application, and 
anent the extent of an Act reſciſtory upon heating. | 

And whereas it is furder alledged, That the ſpecial Act Reſciſſory, is not 
ex Jaſtitia, and ſo does naturally import aReſtitution of what is extant, what 
ever be the Stile of the Act. ee 

Ir is anſwered, 1990. The Act is opponed, which is a Reſtitution by way 
of Juſtice, in as far as it bears that the Earl was forefeit for his Loyalty 
and faithful Service to the King, and that his Majeſty conceived himſelf 
bound in Honour and Juſtice,to have regard to his Sufterings: Therefore &c, 
which Reſtitution is clear by way of Juſtice. 

2d. The ſpecial as well as the general Act, bears that the Forefeitures 
reſtored, were pronounced by the Eſtates of the Kingdom, who uſurped 
the Governmeft᷑ for the time, ſo that by the Conſtruction of theſe Laws, 
the Forefciture being made and declared void, for want of the Authority of 
the Judicature, a Reſtitution by way of Juſtice is implyed; For how could 
the Forefaulture be] uſt, when there was no Tudicature having ſuch Autho« 
rity, And the diſtinction by way of Juſtice, and by way of Grace is pro- 
perly in relation to F orefeitures pronounced by lawfull Authority: For it is 
certain that an unjuſt Sentence pronounced by a Lawfull Judicature, is moro 
forcible then any Sentence, tho upon Grounds otherwiſe Juſt, pronounced 


by an Uſurped Authority; And in this Caſe both concur in it, Bramfoord 
xo not forefeited for any Crime, by the Laws of the Nation, but 4 


Loyalty and Adherence to the KING, and this ſpecial Act Reſciſſory, con- 
ſiders both the injuſtice of the Sentence, and that it was pronounced by an 
uſurped Authorit . = 
3tio, Et ſeparatim, It is alwiſe to be noticed, That the general Act Re- 
ſciflory contains a qualified Salvo of private Rights, till the ſame be taken 
to conſideration and no longer, and the Earl of Bramfoord's Caſe being con- 
ſidered and hereſtored, by this ſpecial Act, the Exception and Salvo of In- 
tromiſſion with his Eſtate, by vertue of Warrands from publick Authority, 
is quite taken off. | 
It was further alledged for Xerſs, That the ſpeeial Act of Parliamenr 
1662, provided x5000 Pound Sterling, to be payed to the Earl of Bramfoords 
Heirs out the Fines, in ſatisfaction of the Summs uplifted by vertue of his 
Forefeiture, which ſhews that the Debt was lookt upon to be a publice 
Debt, and that there was no deſign to reſtore any Action againſt Intrometters 
or Debitors. | : 


4 Wo * „ ook at ar. r o 2 — 


Debitors and Intrometters, for a Relief to them; And by that Act, the ex- 
peeding of the Special Act Reſciſſory was ſuperceeded till the next Seſſion | 


It was Anſwered, That the ſaid Act 1662, was indeed procured by ths 


of Parliament, with an expreſs Proviſion, That in caſe no payment were 
made before that time, that then the Continuation of Suſpenſion ſhould be 
Void and Null, and the Clerk Regiſter ſhould be obliged to give out Ex- 
tracts of the Act Reſciſſory, ſo that the Act 1662, fortifies the Claime, fot 
the Special Act Reſciſſory was thereby ſtoped at the procurement of the De- 
bitors, becauſe it was thought, if the ſame were extracted, then there 
would be no Defences; And in caſe of not payment, the Act Reſciſſory 
was ordained to be Extracted, to give full Acceſs againſt the Deditors, and 
the Debitors to have their Relief againſt the Intrometters. | 

"It was furder and ſeparatim alleadged for Spor, That the Summ was ex- 
tant at the time of the Reſtitution of the Government, and general Act Rez 
ſeiſſory; And conſequently, The Heirs of Bramfoord being Reſtored, had 
Recourſe to recover their Right. 1 mo. Becauſe the Summs being heritably 
ſecured, and pay able upon Reqiſition, the Debitors were neithet obliged 
to pay, nor could be lawfully Exonered, unleſs the Caſhkeepet had been 
infeft, and had tequired the Money which was not done. 2 do. Hopetoun by 
privat Influence, having got the Money, he did not receive it either by 
Warrand ofthe Publick, or Tutorio nomine, but took the Securitys in his own 
Name, and gave a Bond of Warrandice to the Debitor, binding him, his 
Heirs and Succeſſörs; Which Bond of Watrandice expreſly bears, That he 
had taken all the Rights in his own Name, for his Relief of the ſaid Bond 
of Warrandice; And what the Tutor received in manner foreſaid, he retain - 
ed, without taking any other Security for his Reliet, or making Applicatis 
on, ox compting for the Summ to the Pupil, till the 18h. of May 1661; 
which was after the Reſtitution of the Government, and General Act Re- 
ſeiſſory, fo that the Summ being then exrant in his Hand, he nor Aerſa 
could not compt upon Bramfoords Money, nor apply the ſame to the Pupil; - 
to put the Heirs of Bramfoord in a worſe Condition, . 

It was Anſwercd, The Debt wae evrinct by payment in the year 1645, for 
whereas it is alleadged, that the Deereet and Diſcharge of the Eſtate, could 
not Exoner. | ” JJ ” 

It is Anſwered, 290, Albeit the Wodſet was heritably ſecured by the karl 
of Errol, who granted a Wodſet and Infeftment, yet the Debitors decerned, 
were his Cautioners by a perſonal Bond. 2%. The Decreet was pronoun- 
.ced by the Committee of Eſtates, who were inveſted with a Parliamentary 
Power for the time; And theit Sentence was a ſufficient Exoneration to ths 
Debitors. 3710. Whatever may be objected againſt the Debitors payment, 
that is nothing to this purpoſe, becauſe the Debitors were Exonered by the 
Parliament, and AHerſe was in optima fide to receive his own as he could get 
it. | | Es 
And as to what is alleadged, That the Money was extant in Zoperowns 
Hand; It is anſwered, That how ſoon the Money was payed in to Hopetoun, 
the Debt was extinguiſhed, as to Bramfoord and the Publick; And as Hope- 
tou gave a privat Security to the Debitors for Superabundance, ſo he took 
the Rights in his own Name for the Pupils Uſe: And the Debitors having 
exacted the Security ob majorem cautelam, becauſe the payment was made to 
a Minor: There can be no Uſe made of it now, that tlie Debitor is Exoner- 
ed, and Fopetoun will compt with Xerſe when he pleaſeth— 
2do. It appears by the Accompts, that the Money or Value was applyed | 
to the behoove of Zerſe ar the time, and when Hopetoun came to compt with 


» Herſe; 


__" e (10) tor 
Kerſe all was.exhauſted by Application to the Minors uſe, and Foperoun 
Creditor in a Ballance. _ N | N 
It was Replyed, that both the Alleadgances are ſeparatly Irrelevant, Vi: 
Imo. The Debt was not Extinguiſhed as to the Debitors, becauſe the Caſh- 
keeper was not Infeft, and his Diſcharge could not take off the Real Righyy 
' 2de. The. Summ lay in Hopetouns Hands, till the Reſtitution of the Go. 
vernment, and the Anſwers. are nowayes Relevant; For 1m. Albeit the 
Earl of Errols Cautioners got a perſonal Bond, yet all Defences, both Dila- 
tor and peremptor, competent to the Principal, were competent to them, 
the Cautioners who could not pay warrantably, unleſs the Eſtate had been 
disburdened of the Real Right. nan. Nn 
2 do. It is true the Decreet was pronounced by the Committee of Eſtates, 
but it is as true, that it was manifeſtly colluſive, in as farr as the Decreet 
bearing production of the Wodſet Right affoorded the Defence, of which: - 


the Obtainers could not be Ignorant, and if the thing had been repreſented; ; 
to the Commitee of Eſtares, it is to be preſumed they would have done Ju- 
ſtice in the Matte. VV ; 
3tio. The Omiſſion and Colluſion of the Debitor is to be objected to Xerſe, 7 
becauſe that Omiſſion was by Tranſaction and Influence of the Tutor, who ; 
prevailled then to rely upon a privat Security, and to. omit their Legal | 
Defences. ) (RL, VV e 7 
And as to the other point, That the Money was extant in Hopetouns Þ| 
Hand, it is (eparately Relevant; For however the Debitors are now Secur- 7 
ed by Ack of Parliament, upon their payment to Hopetoun: Let it can never: : 
be. pretended, that Hopetou got payment tutorio mine, and ſo the Obliga- f 
tion and Money were extant, becauſe Zppetouns Bond of Warrandice, clears 8 
that he did not accept it tutaris nomine, not only in as farr as he took the 0 
Bonds in his awn: Name, which would. import little, becauſe by taking ; 


them in his own Name, he might become Debitor for the Value. Bur to 
prevent his Pupils Claime, he did cxprefly Qualiſie his Warrandice, ſo ag. 
the Right of that. Summ ſhould remain with him, till he were relieved of 
the Warrandice: And the Buſlinels remaining in that condition till the Reſti- 
tution, Hopetoum who had never obtained a Counter-ſecurity, nor compted 
for the Money to the Pupil, he and his-Pupil could not by Colluſion alter 
the State of that Money: And therefore the Pupil is to be underſtood as an 


% 
And whereas it is alleadged, That ZZopetoun applyed the Money at the 
time to his Pupils Uſe, and was Creditor in one Ballance by the Aecompts. 
Tris Anſwered, The Accompts not appearing, it is unknown to Spot who 
was Creditor; But 2 is not Relevant as proponed. For Este, 
The Tutor upon Faith of the Pupils Eſtate, or for advanceing his Intereſt, 
had. given out grearSumms of Money, even before hislntromiſſion with Bram- 
foords Money or after. And if he had continued fo during the years of Tu- 

tory and Curatory, he had a good Intereſt to recover theſe Summs, afin 

tutele contraria, But ſeeing Hoperoum did not, nor. could; recover Hramfoords 

Money upon the Pupils Right and Intereſt, but in the Terms of the Act of 
the Committee of Eſtates, and that the Debitors would neither have been 
ſilent, nor would they rely upon the Diſcharges to: be granted by the Pub- 
lick, but did pay to Hepetoun upon his perſonal and. pri vate Security. It 
was very Lawful for Hopetoum to take the Right of theſe Summs in his own 
Name, and to retain them as a. Pledge. of his Relief, that he ſhould: not be 

bound to apply them for the behoove of. his. Pupil, until he get a Counter- 
Security to his Satisfaction: And having by his Bond of Warrandice declare 
cd, 
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dd, That he had taken Rights in his own Name, to remain wirk bin 
7 5 in his own Name, in wich Ain fe 
Pledge; And the Summ being Kill in the lame Cake To with him 22 
che Tutor. without any Renounciation of that pledge. Th 5 er the Hands of 
and Application of theſe Summs, to the behove of the Pupil bein e 
Reſtiruion, could nor prejudge pero bur ade would have been inns 
yable upon his Warrandice , if he had never compted upon char Ground 
that he did not receive the Money tutorio nomine bits A yay ns 
to be retained for his Warrandice, ſo the Pupil having received the 
Benefit of the Money after the Reſtitution by applying iv fir Set, ed the 
e Money after the Reſtitution, by applyin ede 
Debts, to which b bl ee PU ing it to the payment of 
„to which he was obliged, actione tutele contraria, he becomes the 
by: accomptable to the Heirs of Br ante, he becomes there 
y accomprable to the Heirs of Bramfoord, as having taken the M I 
of Hopetouns Hand, after the Reſtitution; | ä 
It was ſurther alledged for Spot, That the ef A 
F. urther alledged tor Spor, 1 complex defence con dine 
three particulars, viz, Payment for an oncrouscauſ, 24% I Waren 
from the Authority for the time, 3to. Bona fide Spor hath i 4 oo 
chat there was no Onerous Cauſe, and tl e 
1 as no Onerous Caule, and that Intromiſſion was not by vertu 
of, or in the terms of the Warrant, the only point now remaining 15 8 
of lena Fides, and Spot contends that Nerſe and his Tutors mr, g fe 
co Intromett with the Earl of Br amfoord''s Money, and ſtill dete thar-tho 
he diſproves all che three Pretences inſiſted on by Xerſe, yet the Lords will 
remember that the Defence is complex, and that if Xerſe fail in any of the 
n defence falls to the ground, . 
In the fir | : RRS 
e 
Matter manadged by his Tutors, yet ſeeing - Xerſe got the Money by the 
means, Influence, and Interpoſition of his Tutor, if the Tutor was in mala 
| fide, That whatever can be alledged to take off the Bora Fides of the Tutor, 
|- goes operat againſt the Pupil who reaped the benefit: And rhereſore the 
[Prod of the Tater and Poplar promiletonlly mairians i ullthrdebats 
1 .. 20. For preventing any Queſtion as to the import of Bona Habs, 8 u pro 
1 ſuppoſes that Bona Fides implyes, that all Was done not on! y in phones 
of the Pupils Right, but by juft and fair and honeſt means without any doubt 
or queſtion, that what he acted was juſt and right; For if a Party receive 
I Payment of that which is truely due, but not by fair, honeſt, & lawful means, 
or if there be any doubrtulneſs or Heſſtation in the Receiver, then if tho 
Title of his Intromiſſion can ſupport him, it is well, but if the Title fail; his v 
, ſfdes will not ſupport him; For clearing of this pgigr, the Lords would 
1 conſider, that the complex Al ledgance comprehends three points: Vi rm. 
An Onerous Cauſe. 240. Intromiſſion he vertue of a. Warrand. And 300. 
Bona fides, fo that tlie Bona fides'is ſome. what diſtinct from the other two 
Y and uuleſt there might be ani Onerous Cauſe, and a warrand from the Public; 
Y and yet a mala fides it were unneceſſäry to ſtate the Bona fider as a ſeparat 
point, and it ſeems plain and evident, that there muſt be Bona Fides beſides 
the other two, becauſe it is only the Bona Fides that faſtains Xer/es Night, 
for the other two imports notliing-in prgjudice. of Bramfiords Heirs, © 
It is therefore alledged, That Xer/e: on his Tutor were in mala fi 


inte. 
Sper evinces from tlie following Grounds? 1 mo. There is great 7 55 

at the Forefeiture has been cãtried om to afſoord 2 Fund to gratiſie Kerſe 
dnd others, for Xerſe having only a Claim for his Fathers Services, till the 
'und was diſcoyercd, how ſoon ever Efamflord was forefeited;” Kerſe obtains 
in Act abe ſame year 1644, to pay a Hebt nar outjof the Publick, but out of 


— 


Nat ſpecial Fund as was allerted-and proponed by Kerſes Procurarors in the 


44 
24%. Kerſe ij catefull to prolecut the portichure, and. recovers the Earl of Errol 
Woödhfee Rigit, sad he Cautisßer- Bond of Refitt, whit arcttiarked, Produced, 
4hTrherevpon braided a Deprdete the twenty of May 15... 
a ge "Of che lame date with che Decreerz he obtkins Watrend an Humble the Caſh 
Aeper, "ro accept of a Dilcharye of his Debt, and tu give him 4 Dilcharge to be gi, 
n to tho Debitets; And it is remarkable, that the warrand an Humbie is recorded 
before the Deerett to which it relates, thô both be ofone date, which DemonNrates 
that the Publick would not give the Caſh keepet fo much, 35 he trouble to receiye or 
leck in the Money, but only t6 fign the Dilcharges, chat thele who” had dilcoreted 
the Fund; might be at the rrouble'to/profecute'ir, and recover ir. 
Jb. He prevails with the Debitors to be ſilent, & to ſuffer a decteet to paſs without 
proponing the defences,which obvionſly aroſe from the papers produced, & it is plain, 
That before the deereet was obtained, all was adjuſted wich the Debiters; For immes 
F the ſhew of compulſion, they pay ot ſecure the 
Fun. The Fntor was in peſsima fide, to preceed in any other method than that which - 
had been pteſcriyed by the Committee of Eſtates, ' as he did, in ſo farr as the Com 
Ynittee having Vtdered'the Calhkceper to accept of a Difcharge-of-Kerſes Debt, and 
to deliver a Ditchargeof the equivalent Summ to Bramfosrdi Debreors, he did not in- 
-xerchange Diſcharges, but went directly to the Debitors, and got the Money or 
Bonds on his privat Security, which Spot urges not only to clear, that he did not re- 
nl "Egive the Money by the Warrandice of the Authority for the time; But likeways 
1 alleasges, that he wasin wls fide, not only by adding Fewel to Flame, but by pre 
— 8: Lipftating the Exa@ion beyond, and without the Order of the Put lic. 
Why! | 7. Gro. The Tutor having ſecuted himlelf againſt all Event, by the Quality of his 
If Bond of Warraudice, that the Money and Rights were to remain with him till he 
"Wete relieved, both he and the Pupil were inpeſsims fide, to enter into an Accompt, 
Applying that zumm to the Uſe of the Pupil, after the Reſtitution of the Govern: 
141 applying tnat umme. _ ern: 
1 ment, And AQ Reſciſſory, which he had formerly telcryed asa Pledge of his oun 
= And Laſh Both the Debicors and Intromerters were lo conſcious to.themſelves; 
Ada ie whole: Matter was carryed on by Ccllufion, and in another Method tf 
Was preſcribed; thacthcy would neither be ſil nt before the Decreer, nor p y after, 
anteils they! had-'a privat Security. agamſt all Events; And Hopetown agreeing to grant 
; Wat Security,” if affuoruy por only. lufficient Inffeiition of all the former Qualifica- 
Wos, bit demonifirars char all partie were doubtful ot all cheir procedure, by the 
"Jorelaids: hamm Dectett and Ditcharges. Aud this Frecaution being uſcd to no o. 
Tier Effect, but to ſecure ĩd caſe of a Ref ituibn ot che Foreteirurez And that Event 
having now happened, it can be no Sutptiſe. And as it was foreſeen hy both parties 
and the Debizors ſecuted in that Event, the Heits of the foreſeited perſon muſt now 
Have rhe Benefit, elpeclally iceing the Debiiors would neither have paye3 nithout ft, 
nor mould they have been diſcharged by the Parliatnear, if the Bond of Warran» 


- 1 


dice had not affoorded Recouiſe upon the Intrometters, as appears by the ſeveral 


Ats thereariene. © 
Jo all hich ſt wes aniwerec b. Hepetoan Was in optims fide ſibi vigitare, ane 
Kenan to the Forefaultureis denyed, and beipg forefailted, he might Lawtully, and 


"Sons fie,” boch actept bf an Aſſignment ou of that Fund, and might uſe the Authof 


ſwered, That Hepetown wat in eptims fide fibi vigilare, and AG 


4 
— 


TJ 
And whereas ir is alleadged, T hat Hoperogn went beyond the Warrand, in going 


-gireMly" to the Debitots, and obtain their privat Securitys, without interchanging 
711... — 
„ ehr is aulwered, Thar leeing it was the mind of the Publick, that Kerſe ſhould be 
1 payed out of the Forcfaulture, ir was .Lawtul to.recoyer payment by Tranlaction 
i | "Wi the Debitors, as well 'afwiththe'Caſhikeeper, becauſe his Tranlaction behpbved 
" to afford an Exoneration at the Hands of the Publick, and accotdingly they atteri 
RC CCM. ae IEEE 

5, „ 44% The Bond of Watrandice wai granted to fatisfie the Debitott Sefuple, net 
becauſe the Cxanier had any difidetice;” but becaule he was aflured of his Rigtit. 
3 © 206, The Futor eompted to tlie Fupil bons fide, alter the Neſtitutionz bucaule: 5 
Hud trucly applyed the Money to his behoove before, N 1 
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lumptions, That the Fotefeitute was promoted 


* 


or alleagiance in 
t A very bad com. 
Man might obtain 


res 


bicors, and that excels was the very mean and Title of bis Introm iffion, lo that he 
did not intromet by the publick Warrand or Method preicrived, but by his particular 
Diligence wich the Debiton and upon his ptivat igcutity.— 5 
Aud as to the pretence, That the Act of the Cominiitee did ſufficiently authotite - | 

his Tranſaction with the Debitot, it is groſs, for the Act is opponed, directed to the 
Caſhkeeper. 1 the matter to be tranſacted, fo as that the money might be 
payed as. by che Publict per fillionew brenig manu, and Kerſe nor his Tutor | 
were never Donators, nor had any direct Righto the Subject, and therefore fl 
tous & cheD-bicors both knew the Money was not originally given in the method pres - 
(cribed, and that the Tranſaction was unwarrantable, and therefore they reſted upon 
Warrandice, and he agreed to give it. = = 


And whereas it is alleadged, T hat the Warrandice was given to ſativfic the Debi; 
tors Sctouple. 2 FFF 8 : | 
d, It was not toſatisfie his Scrouple, but for a neceſſaty Security, in 


lt is aulwete 
regard the payment was not originally made in the manner pteicribed, but be a 
T ranſaRion, and becauſe the Debitort were prevailed with to luſſer a Colluſive 
 Lecrect to paſsz Therefore they got 5 * Security, and Hopetons undertook all thelg 
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| _ (14) 1 
hr and the N Parliament ws ag cs is founded upon 
at: Warrandice, and expreſly opens 4 Recourſe againſt che Iutrometter. 
wen aft of-all now, That the Cale is fully befoe the Lords, They would be 
pleaſed td conſider how much the Honour of the Bench, as well as the Security ol 
operty is at Stake.” This Dectety was obtained before the Lords unanimoully, 
and Kerſe the Debitor did fo farr acquieſce, that he never once reclaimed by Bill, 
And the Lotds would be pleaſed to conſider the Debate offered for him, they would 
petceive the fame is with very little ſhewof Confidence; And after the Decreet 
E made voluntat payments, and the delay was only occaſioned by the greatneſs of 
* ehrSumm, and ſmalneſs of the Debitors Eſtate: And Kerſe dying, his Son declined - 
x0 repreſent” him, till there was an Eaſe agreed on, and a Decreet obtained truly of 
Conſent, and after all he reclaimes to the Parliament, and then his Application on- 
P levelled at the Annualrents, ſcarce muttered Iniquity-ar the principal. Summ, tho 
not he takes a 2 Meaſure of Confidence. Withal, The Lords would remember; 
chat the Earl of Calleader payed above a 100000 Merks,upon ihe ſame account:And if 
any Deciſion ſnould eſcape to difference his Eaſe, as to what remains, from what was 
payed by the Earl of Cellewder, withour any new Law, but meerly by the diffetence 
of the Opinion of the Judges, upon the ſame Grounds. There was never any ſuch 
Opportunity or Incouragement to murmur at the Lords Sentences, in Hopes that in 
- courſe of time, the alteration of Jadges might change Deciſions. And on the other 
Hand, ajuft 9 of ſuch Endeavours inthe beginning, will prevent the 
like attempts, to the. Honour of the Bench, the SatisfaRion of the Leidges, and So- 
. eurity of Beir Property. | N 
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tweenty three thouſand thirtic ſix Merks, one ſhilling, one pennie, as 
* 


(16 ) 


oh written, 
kt 


of Warrandice. THEREFORE Wit ye me, the {aid Sir games Zope, to he 
bound and obliged : Likeas I be thir Preſents Binds and Obliges me, my 
Heirs, Succeſſors, and Executors, to watrand the ſaids two Diſcharges: 
granted be the ſaid Committee of Parliament, and Sit Adam Hephurn to be 
a Valid, Effectual and ſufficient Exaneration, and Liberation to the ſaids, 
Gi/bert Earl of Errol, and all others, the Heirs and Executors of the ſaid 
8 William Earl of Exgel, his Father; And to the Cautioners of the 
aid Um 


aid Umquhile WWiJiaw Earl of Errel, and their Heirs; And to the Heirs | 
and Succeſſors of the faid Unagyhile George Earl of XAimmoul, and to his five 
Cautionert above named (P eis of the ſaid Summ ) their Heirs, Execu- 
tors,” and Succeſſots, forxhcir,: and every one of their full Liberation, and 
Exonęration of the ſaid Supim. and of all Peril and Danger, Action or Exe- 
cutiov, Competent, or that may be Competent againk the for named hail 
Perſons, - Frincipals, or Cautioners above ſpecified, or any of them, their 
Heirs, Execytors, Lands, Goods, or Eſtates for the ſamen, and ro warraad 
them, and their foreſaids at all hands, having intreſt thereanent. And 
that in-ſo-far as Concerns, or may be extended to the foreſaid Summ of 
Twenty xhree thouſand, thiitie ſix Merks, one fhilling, one pennie, receiv- 
ed'dy.me, ar-che time in manner, and for the Caule foreſaid, as 3 part of 
the ſaids greater Summs, contained in the ſaid Committee of Parliament. 
their Deceget and Diſcharge foreſaid, and in ſo far as may be extended to all 
Intereſt, Damnage, and Danger that may follow thercanenc, againſt any of 
che aids Perſaus anſwerable, and effeirand to the Proportion forcſaid, of 
23036 Merks, 1 ſb» 1 4. payed to me at the time, and for the Cauſe fore- 
29, the {aids Perſons to whom, and in , whoſe Favours chir Preſents aro 
conceived, or any of them, or their foreſaids, as they ſhall happen robe 
diſtreſt, making alwiſe timous Jatimation to me or my foreſaids, of whith- 
ſomever Action or Diſtreſs ſhail happen to be moved and intended again(t 
chem, or their foreſaids; Whilks may draw the foreſaids Diſcharges in queſ- 
tion, may draw them, or any of them, or their forcſaidsin danger of the 
Repayment of the foreſa ids Summs; And alſo concurring with me, and my 
foreſaids for Defence of whatſome ver Action or Diſtreſs, whilk ſhall hap- 


* 


pen to be moved againſt them, or any of them thereatient, AND for the 
more ſecurity, I am content, and Conſents that thic Preſents be inſert aud 
Regiſtrar in the Books of Council and Seſſion, or in the Books of any other 
Ordinat, He. And conftitures, —=\ 8 35 
. Procurators, Promirten de Rato, &c. In Witneſs 
whereof, ( Writen be George Spence Serviror to Nobert Hepburn Advocat) [ 
have ſubſcrived thit Preſents with my Hand at Edinbargh, the 28 Day of 
November, 1646 Nears. Beforc theſe Witneſſes, Martine Crawfoerd my Ser- 
Titor, and the ſaid George $pence.. ä 


6: Spence Witneſs, N Criwfoord Wied. IA. HOPE. 


